EB5 IMMIGRANT INVESTORS
By Stephen YaleLoehr, Carolyn S. Lee, Nicolai Hinrichsen & Lindsay Schoonmaker*
OVERVIEW
Congress created the fifth employmentbased
preference (EB5) immigrant visa category in 1990
for immigrants seeking to enter to engage in a com
mercial enterprise that will benefit the U.S. economy
and create at least 10 fulltime jobs.1 The basic
amount required to invest is $1 million, although
that amount may be $500,000 if the investment is
made in a “targeted employment area.”2 Of the ap
proximately 10,000 numbers available for this pref
erence each year, 3,000 are reserved for entrepre
neurs who invest in targeted employment areas.3 A
separate allocation of 3,000 visas is set aside for en
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INA §203(b)(5), 8 USC §1153(b)(5). For a detailed treat
ment of the EB5 immigrant investor category, see 3 C.
Gordon, S. Mailman, & S. YaleLoehr, Immigration Law
and Procedure §39.07 (rev. ed. 2009).
2
INA §203(b)(5)(C)(ii), 8 USC §1153(b)(5)(C)(ii).
3
INA §203(b)(5)(B)(i), 8 USC §1153(b)(5)(B)(i).

trepreneurs who immigrate through a regional center
pilot program discussed below.
The statutory requirements of the EB5 visa cate
gory are onerous. At most only about 1,000 people a
year have immigrated in this category, just onetenth
of the visas available.4 In FY 2005, only 346 people,
including derivatives, immigrated in this category.5 In
FY 2006 the number increased to 749 and in FY 2007
increased again to 806.6
The former Immigration and Naturalization Ser
vice (INS) (now U.S. Citizenship and Immigration
Services (USCIS)) made it even harder to qualify in
this category by issuing four precedent decisions in
1998 that significantly restricted eligibility for EB5
status.7 Since then, the Administrative Appeals Office
(AAO) has issued numerous nonprecedent decisions.8
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In 2002, Congress enacted a law designed to help
certain stranded immigrant investors hurt by the
1998 decisions.9 Those provisions are discussed in
detail below. As of the end of March 2009, regula
tions to implement the 2002 law have not been pub
lished.10
In 2003, Congress asked the U.S. Government
Accountability Office (GAO) to study the EB5 pro
gram.11 The GAO report concluded that the program
has been underused for a variety of reasons, includ
ing the rigorous application process and the failure
to issue regulations implementing the 2002 law.12
The report found that even though few people have
used the EB5 category, EB5 participants have in
vested an estimated $1 billion in a variety of U.S.
businesses.13
STATUTORY REQUIREMENTS
The Regular Program
Immigration and Nationality Act (INA)
§203(b)(5)14 provides a yearly maximum of ap
proximately 10,000 visas for applicants to invest in a
new commercial enterprise employing at least 10
fulltime U.S. workers. To qualify under the EB5
category, the new enterprise must: (1) be one in
which the person has invested (or is in the process
of investing) at least $1 million (or at least
$500,000 if investing in a “targeted employment
area,” discussed below) after November 29, 1990;
9

21st Century Department of Justice Appropriations Au
thorization Act, Pub. L. No. 107273, 116 Stat. 1758 (2002).
The immigrant investor provisions are in §§11031–37. The
conference committee report is H.R. Conf. Rep. No. 107685
(2002).
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USCIS has published interim field guidance pending pub
lication of the regulations. Memorandum from William R.
Yates, BCIS Acting Assoc. Dir. for Operations, to all BCIS
offices, “Amendments Affecting Adjudication of Petitions
for Alien Entrepreneur (EB5),” File No. HQ40/6.1.3 (June
10, 2003), reprinted in 8 Bender’s Immigration Bulletin
1179 (July 1, 2003), published on AILA InfoNet at Doc. No.
03061744 (posted June 17, 2003) [hereinafter Yates Memo].
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2003, Pub. L. No. 108156, §5, 117 Stat. 1944.
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(2) benefit the U.S. economy; and (3) create full
time employment for at least 10 U.S. workers.
Moreover, the investor must have at least a policy
making role in the enterprise.
The Pilot Program
To encourage immigration through the EB5 cate
gory, Congress created a temporary pilot program in
1993.15 The Immigrant Investor Pilot Program (“pilot
program”) directs the Attorney General and Secretary
of State to set aside 3,000 visas each year for people
who invest in “designated regional centers.” The pilot
program has been renewed several times, and is cur
rently due to expire September 30, 2009.16 Efforts are
underway in Congress to extend the pilot program
beyond this date. The USCIS has issued instructions
on what will happen with pending cases if Congress
fails to renew the pilot program.17
The pilot program does not require that the im
migrant investor’s enterprise itself employ 10 U.S.
workers. Instead, it is enough if 10 or more jobs will
be created directly or indirectly as a result of the in
vestment.18 This program also differs from the regu
lar EB5 provisions in that it permits private and
governmental agencies to be certified as regional
centers if they meet certain criteria.19
See further discussion of the pilot program in
“Regional Centers,” infra.
Qualified Immigrants
Outside of the investment and employment req
uisites, the statute does not specifically address who
may be a qualified applicant. USCIS appears to pre
clude corporate or other nonindividual investors
from this category. However, two or more individu
als may join to make an EB5 investment. A single
15
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new commercial enterprise may be used for inves
tor/employmentcreation classification by more than
one investor, provided that: (1) each petitioning in
vestor has invested (or is actively in the process of
investing) the required amount; and (2) the creation
of at least 10 qualifying fulltime jobs may be attrib
utable to each investor.20 In fact, a new commercial
enterprise may be used for investor/employment
creation classification even though there are several
owners of the enterprise, including persons not seek
ing classification, if: (1) the source(s) of all capital
invested is (are) identified; and (2) all invested capi
tal has been derived by lawful means.21 The lawful
source of funds issue is discussed in more detail in
“Legal Acquisition of Capital,” infra.
The New Commercial Enterprise
There are two basic requirements for showing a
new commercial enterprise. First, the enterprise must
be “new,” i.e., formed after November 29, 1990.22
However, an enterprise formed before this date may
qualify if an investor “restructures”23 or “expands”24
an existing business. Second, it must be a “commer
cial” enterprise. Any forprofit entity formed for the
ongoing conduct of lawful business may serve as a
commercial enterprise. This includes sole proprietor
ships, partnerships (whether limited or general),25
holding companies, joint ventures, corporations, busi
ness trusts, or other entities publicly or privately
owned.26 This definition would even include a hold
ing company and its wholly owned subsidiaries, if
each such subsidiary is engaged in a forprofit activity
formed for the ongoing conduct of a lawful business.
However, the term “new commercial enterprise” does
not include noncommercial activity, such as owning

and operating a personal residence or nonprofit enter
prise.27
Creating an Original Business—According to a
1998 precedent decision, an EB5 petitioner had to
have a hand in the creation of the enterprise and
must be present at the enterprise’s inception.28 This
posed particular problems for people investing in
partnerships. The partnership will usually be created
and then the general partner will seek individuals to
invest as limited partners. Under the legacy INS’s
interpretation, such investors could not qualify for
EB5 classification because they were not partners at
the establishment of the original partnership. In
2002, Congress eliminated the “establishment” re
quirement for EB5 investors.29 Instead of proving
that they have “established” a commercial enterprise
themselves, investors now need only show that they
have “invested” in a commercial enterprise.
Restructuring an Existing Business—By reorganiz
ing or restructuring an existing business, an investor
may create a “new commercial enterprise” and
therefore qualify for a visa. The statute and regula
tions provide little insight into what degree of re
structuring or reorganization must be done to estab
lish a new enterprise. The AAO has held that simply
changing the legal form of the enterprise does not
satisfy this requirement.30 There is only one known
case where the AAO agreed the business was suffi
ciently restructured or reorganized.31
Regardless of the forms used to create a new en
terprise, the focus of the law is on the creation of at
least 10 new employment opportunities. Investments
creating a new enterprise but failing to create 10 new
jobs will also fail to qualify for EB5 classification.
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8 CFR §204.6(g)(1).
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See, e.g., Matter of [name not provided], EAC91184
50136, 12 Immigr. Rep. B251 (AAU Aug. 12, 1993) (de
nying petition as investment made before Nov. 29, 1990;
investor’s documentation of “expanded business” deemed
insufficient). See also Yates Memo, supra note 10, at ¶2.
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The 21st Century Department of Justice Appropriations
Authorization Act, supra note 9, clarifies that a “commercial
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§11036(b)(3).
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Matter of [name redacted] (AAO July 11, 2001) (ap
proved case involved the “restructuring” of a horse breeding
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ing).
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Expanding an Existing Business—An investor also
can create a new enterprise by expanding an existing
business. Only an expansion resulting in an increase
of at least 40 percent in the net worth of the business
or in the number of employees of the business will
satisfy the visa requirements.32 This could require
the investor to create more than 10 new jobs to qual
ify for a visa if the preexpansion number of em
ployees was more than 25. The larger the business
that the investor expands, the more onerous his or
her burden to qualify for a visa under this standard.
However, an investor need not show that his or her
investment alone caused the 40 percent increase.33
The AAO has insisted that proof of expansion of the
company requires audited financial statements con
cerning the company’s former net worth at the time
of investment.34
Pooling Arrangements—The regulations specifi
cally allow immigrant investors to pool their in
vestments with others seeking EB5 status.35 Each
investor must invest the applicable statutory amount.
All of the new jobs created by the new commercial
enterprise will be allocated among those within the
pool seeking permanent investor visas.36
The AAO has injected a restriction on pooling
investments by requiring the petitioner to show that
every investor in the partnership identify the source
of their funds and prove that they were derived by
lawful means.37
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(AAO Dec. 15, 2000).
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See generally 8 CFR §204.6(g); H.R. Klasko, “Pooled In
vestment Arrangements: Unraveling the Controversy,” 2 Im
migration & Nationality Law Handbook 107 (1998–99 ed.)
[hereinafter Klasko]; A.J. VasquezAspiri, “The Role of
Commercial Organizations in the EB5 Employment Process,”
2 Bender’s Immigration Bulletin 813 (Oct. 15, 1997).
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See, e.g., Matter of [name not provided], WAC98106
51072, slip op. at 20 (AAO July 6, 2000); Matter of [name
not provided], WAC9810651583, slip. op. at 22 (AAO
Sept. 11, 2000). This requirement is discussed further infra.

“Engaging” in a New Commercial Enterprise
The statute requires an EB5 applicant to enter
the United States to engage in a new commercial
enterprise.38 To qualify, an investor must maintain
more than a purely passive role in the new enterprise
upon which the petition is based. The regulations
require an EB5 immigrant to be involved in the
management of the new commercial enterprise.39
The petitioner must either be involved in the dayto
day managerial control of the commercial enterprise
or manage it through policy formulation. The regula
tions state that if the EB5 petitioner is a corporate
officer or board member, or, in the case of a limited
partnership, is a limited partner under the provisions
of the Uniform Limited Partnership Act (ULPA), he
or she satisfies the requirement of engaging in the
management of the new commercial enterprise.40
The AAO, however, has found that merely calling
the investor a limited partner pursuant to the ULPA
in a partnership agreement does not automatically
mean that the person is involved in the management
of the new commercial enterprise.41
“Investing” or “Actively in the
Process of Investing” “Capital”
The statute requires an EB5 petitioner to have
invested or be in the process of investing. Although
the statute explicitly states that an EB5 petitioner
may be “in the process” of investing the required
capital,42 USCIS effectively requires the entire capi
tal amount to be already invested and at risk in the
commercial enterprise at the time the I526 petition
is filed. This interpretation appears to contravene the
38

INA §203(b)(5)(A), 8 USC §1153(b)(5)(A).
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53508, slip op. at 23 (AAO Mar. 20, 2000) (“Despite the
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clear that the petitioner here does not in fact have the rights
normally granted to limited partners under the ULPA.”).
42
INA §203(b)(5)(A)(i), 8 USC §1153(b)(5)(A)(i). See also
8 CFR §204.6(j)(2) (allowing an investor to be “actively in
the process of investing the required amount of capital”).
Indeed, even the regulations governing removal of an EB5
investor’s conditional resident status two years later ac
knowledge that an investor may not have invested all of his
or her money by then. The regulations simply require an
investor to provide evidence that the alien “invested or was
actively in the process of investing the requisite capital.” 8
CFR §216.6(a)(4)(ii).
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statute, but shows USCIS’s desire to have the full
amount committed and immediately available for
use in jobcreation.

holder’s request, a form of a put option. All capital
is valued at fair market value in U.S. dollars at the
time it is given.49

The term “invest” means to contribute capital. A
contribution of capital in exchange for a note, bond,
convertible debt, obligation, or any other debt ar
rangement between the entrepreneur and the new
commercial enterprise does not constitute a contri
bution of capital and will not constitute an invest
ment.43

Debt arrangements are extremely complicated. A
prudent practitioner must do careful research and
analysis to determine current USCIS positions and
policies on this issue.50

The regulations define “capital” as cash and cash
equivalents, equipment, inventory, and other tangi
ble property.44 According to USCIS, retained earn
ings cannot count as “capital.”45
Capital does not include loans by the petitioner
or other parties.46 Indebtedness secured by assets
owned by the entrepreneur may be considered capi
tal, provided the investor is personally and primarily
liable for the debts and the assets of the enterprise
upon which the petition is based are not used to se
cure any of the indebtedness.47
Indebtedness typically consists of a promissory
note signed by the petitioner that specifies a pay
ment schedule to the new commercial enterprise.
Absent fraud, a signed promissory note that is se
cured by the petitioner’s personal assets constitutes a
contribution of capital by the petitioner.48 The issuer
of the promissory note, i.e., the investor, is consid
ered to be “at risk” if the petitioner is clearly obli
gated to make all the required payments on the note
and there are no “escape” clauses. The investor can
not receive any bond, note, or other debt arrange
ment from the enterprise for the capital contributed
to it. This includes any stock redeemable at the
43

See 8 CFR §204.6(e) (definition of “invest”).
Id. (definition of “capital”).
45
Letter from Efren Hernandez, Chief, USCIS Business and
Trade Branch, to Stephen YaleLoehr, File No. HOOPRD
70/6.2.8 (June 4, 2004), available at www.usa
immigration.com/litigation.htm (last visited Feb. 25, 2009).
See also Kenkhuis v. INS, No. 3:01CV2224N, 2003 U.S.
Dist. LEXIS 3334, at *6 (N.D. Tex. Mar. 6, 2003) (“[t]he
definition of ‘invest’ . . . requires an infusion of new capital,
not merely a retention of profits of the enterprise”); De Jong
v. INS, No. 6:94 CV 850 (E.D. Tex. Jan. 17, 1997).
46
Matter of Soffici, 22 I&N Dec. 158, 19 Immigr. Rep. B2
25 (Assoc. Comm’r, Examinations 1998).
47
8 CFR §204.6(e) (definition of “capital”).
48
Matter of Hsiung, 22 I&N Dec. 201, 19 Immigr. Rep. B2
106 (Assoc. Comm’r, Examinations 1998).

Benefiting the U.S. Economy
The statute requires that investments “benefit the
U.S. economy” to qualify the investor for an EB5
visa or status.51 The statute provides no guidance on
which investments benefit the economy. This silence
means USCIS adjudicators are left to their subjec
tive interpretations of the investment and its relative
benefits when reviewing the petition. Arguably, the
petitioner has benefited the economy by merely
meeting the employment and investment require
ments of the visa classification. However, because
the statute specifically identifies the “benefit” element
as distinct from other components of the visa, it ap
pears that the applicant must independently show that
the enterprise, in the conduct of its business, will
benefit the U.S. economy. Therefore, a consulting
firm exclusively serving customers abroad with no
return benefit to the U.S. economy (other than em
ploying the requisite number of workers) might not
support an EB5 petition. In contrast, showing that the
new enterprise provides goods or services to U.S.
markets should satisfy this requirement.
Federal regulation of foreign investments is ex
tensive. Some regulations restrict foreign invest
ments in aviation, banking, shipping, communica
tions, land use, energy resources, and government
contracting. Additionally, Congress has imposed
several disclosure and data requirements on foreign
investments.52 An investment may not be deemed
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Matter of Izummi, 22 I&N Dec. 169, 192–93, 19 Immigr.
Rep. B232 (Assoc. Comm’r, Examinations 1998) (finding
that investor failed to show how bank accounts in Japan were
in trust or otherwise secured the note, as required by 8 CFR
§204.6(e), and that the note was not readily enforceable and
was in any event not now worth its face value payable over
six years).
50
See generally W. Cook, “Somewhere, Over the Rain
bow . . . Lies the EB5 Pot of Gold,” 3 Bender’s Immigration
Bulletin 1205 (Dec. 1, 1998); Klasko, supra note 36.
51
INA §203(b)(5)(A)(ii), 8 USC §1153(b)(5)(A)(ii).
52
For a comprehensive summary of the regulations, see Ma
rans, Williams, Griffin, & Pattison, Manual of Foreign In
vestment in the United States (3d ed. 2004); United States
continued

beneficial to the U.S. economy if it runs afoul of any
statutory limitation on foreign investment.

even if when combined such positions meet the
hourly requirement per week.60

Creating or Saving Jobs
To qualify for EB5 status, an investment nor
mally must create fulltime employment for at least
10 U.S. citizens, lawful permanent residents, or
other immigrants lawfully authorized to be em
ployed in the United States.53 Neither the investor
nor the investor’s spouse and children count toward
the 10employee minimum.54 Nonimmigrants are
also excluded from the count. The “other immi
grants” provision means that conditional residents,
temporary residents, asylees, refugees, and recipi
ents of suspension of deportation or cancellation of
removal may all be considered employees for EB5
purposes.

When the Jobs Must Exist—The law is unclear
about when new jobs must exist. The statutory lan
guage is prospective and therefore does not require
jobs to exist at the time of initial investment or be
fore the I526 petition is filed. USCIS does not re
quire retention of employees until a reasonable time
after conditional visa issuance. In fact, a petitioner
may support a petition with a comprehensive busi
ness plan demonstrating a need for at least 10 em
ployees within the next two years. The business plan
need only indicate the approximate dates during the
following two years when the employees will be
hired.61 The temporary vacancy of a position during
the twoyear conditional period does not disqualify
an investor, as long as goodfaith attempts to restaff
the position are made.

The regulations define an “employee” for EB5
purposes as an individual who (1) provides services
or labor for the new commercial enterprise and (2)
receives wages or other remuneration directly from
the new commercial enterprise.55 This definition ex
cludes independent contractors.56
The EB5 pilot program does not require the in
vestment to directly create 10 U.S. jobs. Instead,
pilot program investments only require an indirect
creation of jobs.57
The Types of Jobs—The jobs created must be full
time. This means employment of a qualified em
ployee in a position that requires a minimum of 35
working hours per week, regardless of who fills the
position.58 Jobsharing arrangements, where two or
more qualifying employees share a fulltime posi
tion, will also serve as fulltime employment if the
hourly requirement per week is met.59 Jobsharing
does not include combinations of parttime positions

Law of Trade and Investment (B. Kozolchyk & J. Molloy
eds., 2000).
53
INA §203(b)(5)(A)(ii), 8 USC §1153(b)(5)(A)(ii).
54
Id.
55
8 CFR §204.6(e) (definition of “ qualifying employee”).
56
Id.
57
See 8 CFR §204.6(m)(7)(ii).
58
21st Century Department of Justice Appropriations Au
thorization Act, supra note 9, §11031(f). See also Yates
Memo, supra note 10, at ¶ 4.
59
8 CFR §204.6(e) (definition of “fulltime employment”).

Note that arguably different standards apply in the
Pilot Program context. There, the regulations do not
appear to call for any specific time period, but rather
require “reasonable methodologies” to show that not
fewer than 10 fulltime jobs will be created either
directly or indirectly.62
Where the Jobs Must be Located—When enacting
the EB5 program, Congress took an affirmative step
toward creating jobs in the geographic areas that
need them most. The statute sets aside 3,000 of the
approximately 10,000 EB5 visas available annually
for foreign citizens who invest in “targeted employ
ment areas.”63 The statute defines a “targeted em
ployment area” as a rural area or an area that has
experienced high unemployment of at least 150 per
cent of the national average.64 An area not within a
metropolitan statistical area (as designated by the
Office of Management and Budget) or the outer
boundary of any city or town having a population of
20,000 or more is considered a rural area.65 Each
state notifies USCIS which state agency will apply

60
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Matter of Ho, 22 I&N Dec. 206, 19 Immigr. Rep. B299
(Assoc. Comm’r, Examinations 1998).
62
See 8 CFR §204.6(j)(4)(iii).
63
INA §203(b)(5)(B), 8 USC §1153(b)(5)(B).
64
INA §203(b)(5)(B)(ii), 8 USC §1153(b)(5)(B)(ii).
65
INA §203(b)(5)(B)(iii), 8 USC §1153(b)(5)(B)(iii).
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these guidelines, and determines targeted employ
ment areas for that state.66
Troubled Businesses—Special rules govern invest
ments in “troubled” businesses. A troubled business
is one that has been in existence for at least two
years, has incurred a net loss for accounting pur
poses during the 12 or 24month period before the
petition was filed, and the loss for such period is at
least equal to 20 percent of the business’s net worth
before the loss.67 To establish an investment in a
troubled business, the petitioner must show that the
number of existing employees will be maintained at
no less than the preinvestment level for at least two
years. Thus, this provision includes a significant in
centive in that it does not require the creation of 10
new jobs. Instead, it requires only that the business
maintain the number of existing employees during
the conditional status period.68 However, 10 jobs
must be saved for every EB5 investor.69 As a ca
veat, if the troubled business does not remain afloat
for two years after the investment, the investor
might lose his or her conditional residency status.
EB5 PROCEDURES: INITIAL EVIDENCE
The regular EB5 program and the pilot program
have similar requirements to begin the process. The
distinction between the two processes is that the
former requires the petitioner to submit all of the
described evidence; the latter requires the designated
regional center to certify that the investor has met its
criteria.
In either case the investor files for EB5 classifi
cation using Form I526. The petition must be signed
by the investor, not someone acting on his or her
behalf. All EB5 related petitions are filed with the
California Service Center.70
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Several states have websites that can help determine whether
a particular area in the state qualifies as a “targeted employment
area” for EB5 purposes. See, e.g., www.labor.ca.gov/
calBIS/cbfederalvisaprog.pdf (last updated May 2008) (last
visited Feb. 25, 2009).
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Lawyers Association (Dec. 12, 2008), published on AILA
InfoNet at Doc. No. 08121567 (posted Dec. 15, 2008) (Q
and A no. 9).
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See 74 Fed. Reg. 912 (Jan. 9, 2009).

Initial Evidence for the Regular EB5 Program
The following paragraphs detail the evidence that
should be submitted with an I526 petition for EB5
classification under the regular program.
The New Commercial Enterprise—To qualify for
EB5 classification an investor must show that an
investment has been made in a qualified commercial
enterprise. The applicant should include:
! An organizational document for the new enter
prise, including articles of incorporation, certifi
cates of merger and consolidation, or partnership
agreements;
! A business license or authorization to transact
business in a state or city, if applicable; and
! For investments in an existing business, proof
that the required amount of capital was trans
ferred to the business after November 29, 1990,
and that the investment has increased the net
worth or number of employees by 40 percent or
more.71
Capitalization—To show that the petitioner has in
vested (or is actively in the process of investing) the
required amount of capital, the petition must be ac
companied by evidence that the petitioner has placed
the required amount of capital “at risk.” A mere in
tention to invest will not demonstrate that the peti
tioner is actively in the process of investing. The
investor must show actual commitment of the re
quired amount of capital. Such evidence may in
clude:
! Bank statements showing deposits in the U.S.
account of the enterprise;
! Evidence of assets purchased for use in the en
terprise;
! Evidence of property transferred from abroad;
! Evidence of funds invested in the enterprise in
exchange for stock, except for stock redeemable
at the holder’s request; or
! Evidence of debts secured by the investor’s as
sets and for which the investor is personally and
primarily liable.72
The AAO has held that merely putting cash into
the corporate account of a business does not show
that the capital is “at risk” for the purpose of gener
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8 CFR §204.6(j)(1).
8 CFR §204.6(j)(2).

ating a return.73 The AAO has also held that the full
amount of the required capital must be expended by
the enterprise directly toward job creation; otherwise
that capital is not at risk of loss.74 Based on these
statements, it is difficult to know what a petitioner
must do to show that the money is truly at risk.
Legal Acquisition of Capital75—The regulations
require filing the following types of documentation
to establish that capital used in the new enterprise
was acquired by legitimate means:
! Foreign business registration records;
! Personal and business tax returns, or other tax
returns of any kind filed anywhere in the world
within the previous five years;
! Documents identifying any other source of
money; or
! Certified copies of all pending governmental
civil or criminal actions and proceedings, or any
private civil actions involving money judgments
against the investor within the past 15 years.76
Although the regulations list these requirements
in the disjunctive, meaning that submission of any
one type of document should suffice, the AAO re
quires investors to submit tax returns for the previ
ous five years.77 This interpretation makes it harder
for investors to qualify for EB5 status, and appears
to violate the regulations.
73

See Matter of [name not provided], file no. redacted (AAO
July 7, 2000).
74
See, e.g., Matter of [name redacted], WAC9819450913
(AAO Aug. 16, 2002). For a good discussion of the immigra
tion agency’s overly restrictive interpretation of the “at risk”
requirement, see L. Stone, “Immigrant Investment in Local
Clusters: Part II,” 80 Interpreter Releases 937, 941–45 (July
14, 2003) [hereinafter Stone].
75
For an indepth discussion of the requirement that an in
vestor’s capital be from a lawful source, see Stone, supra
note 74, at 946–50; S. YaleLoehr & Christopher Repole,
“Show Me the Money: Proving Lawful Source of Funds for
EB5
Immigrant
Investors,”
at
http://www.millermayer.com/Immigration/EB5Investors/Sou
rceofFunds/tabid/159/Default.aspx (last visited Feb. 25,
2009); L. Stone & S. YaleLoehr, “Evidence of Source of
Capital in Immigrant Investor Cases,” 6 Bender’s Immigra
tion Bulletin 972 (Oct. 1, 2001).
76
8 CFR §204.6(j)(3).
77
See, e.g., Matter of [name not provided], file no. redacted,
slip op. at 12 (AAO July 7, 2000) (“In addition, the peti
tioner has not submitted his corporate and personal tax re
cords for at least the five years preceding filing the petition
as required by 8 CFR §204.6(j)(3).”).

The regulations further define “capital” as only
those assets acquired through lawful means.78 The
AAO has held that money earned or assets acquired
while in the United States in an unlawful status are
not considered lawful means to acquire capital.79
This interpretation goes far beyond Congress’ origi
nal concern to prevent drug smugglers or other
criminals to use their illgotten gains to be able to
obtain permanent residents status in the United
States through the EB5 category.
Earned income is generally the most straightfor
ward source of funds, but it is necessary to docu
ment exactly how the money was earned and to pro
vide tax returns documenting that all due taxes were
paid in full. As an example, our office handled a
successful EB5 case for a French academic with 20
years of taxexempt public sector service. To prove
his lengthy and complicated income stream the cli
ent provided tax returns, an accountant’s letter ex
plaining the taxexempt income, and income receipts
accounting for five years of earned income.
Gift money usually requires more complex
documentation of source of funds, as the donor must
document lawful obtainment of funds, as well as
providing tax returns. Additionally, the donor and/or
investor must pay any gift taxes due from the trans
action.
“Old money” also present challenges in docu
menting how funds obtained by inheritance, were
lawfully obtained.80
The importance of tracing funds is present in all
of the above scenarios. The sticky issues involving
gifting, disposition of a trust, inheritance, and other
complex fact patterns must be accompanied by full
documentation of the history of the funds and objec
tive confirmation that all taxes have been paid on the
acquisition and disposition of the funds.
Creating Employment—To show that a new com
mercial enterprise will create at least 10 fulltime
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See 8 CFR §204.6(e) (definition of “capital).
See, e.g., Matter of [name not provided], file no. redacted,
slip. op. at 12 (AAO July 7, 2000); Matter of [name not pro
vided], file no. redacted, slip. op. at 12 (AAO July 11, 2000);
Matter of [name not provided], WAC9810651583, slip.
op. at 22 (AAO Sept. 11, 2000).
80
See, e.g., Matter of [name not provided], file no. WAC00
07052366, slip. op. at 36 (AAO Apr. 21, 2005) (petitioner
failed to adequately document transfer of money from family
trust to her).
79

positions for qualified employees, the petition must
be accompanied by:

! Evidence that the petitioner is a corporate officer
or on the board of directors; or

! Photocopies of relevant tax records, Forms I9, or
similar documents for 10 qualifying employees;
or

! Evidence that the petitioner is involved in direct
management activities or policymaking activities
of a general or limited partnership. A limited
partner must also show that he has rights, powers
and duties commensurate with those normally
granted under the Uniform Limited Partnership
Act (ULPA).84 The AAO, however, has found
that merely calling the investor a limited partner
pursuant to the ULPA in a partnership agreement
does not automatically mean that the person is
involved in the management of the new commer
cial enterprise.85
Designation of a High Unemployment Area—The
state government may designate a particular geo
graphic or political subdivision as an area of high
unemployment (at least 150 percent of the national
average rate). Evidence of such designation may be
provided with Form I526. Such evidence should
include:

! A comprehensive business plan showing the need
for at least 10 qualifying employees, and when
the employees will be hired.81 The plan should
include a description of the business; the busi
ness’ objectives; a market analysis including
names of competing businesses and their relative
strengths and weaknesses; a comparison of the
competition’s products and pricing structures; a
description of the target market and prospective
customers; a description of any manufacturing or
production processes, materials required and
supply sources; details of any contracts executed;
marketing strategy including pricing, advertising,
and servicing; organizational structure; and sales,
cost and income projections and details of the
bases therefore. In addition, specifically with re
spect to employment, the business plan must set
forth the company’s personnel experience, staff
ing requirements, job descriptions for all posi
tions, and a timetable for hiring.82
Troubled Business—To show that a new enterprise,
established through capital investment in a troubled
business, meets the statutory requirement, the peti
tion must show that the number of existing employ
ees will be maintained at no less than the pre
investment level for a period of at least two years.
The applicant should include photocopies of the I9
forms, tax records or payroll documents, and a com
prehensive business plan.83
Managerial Capacity of the Investor—An EB5
immigrant must be involved in the management of a
new commercial enterprise to qualify for a visa. The
petitioner must either be involved in the daytoday
managerial control of the enterprise, or manage it
through policy formulation. These requirements may
be evidenced by:
! A comprehensive job description for the position
occupied by the investor. The petitioner’s title
should also be indicated;
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8 CFR §204.6(j)(4)(i).
Matter of Ho, 22 I&N Dec. 206, 19 Immigr. Rep. B299
(Assoc. Comm’r, Examinations 1998).
83
8 CFR §204.6(j)(4)(ii).
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! Boundaries of the subdivision;
! The date of the designation; and
! The methods by which the statistics were gath
ered.86
Creation of Employment in a Targeted Employ
ment Area—To show that the new commercial en
terprise has created, or will create, employment in a
targeted employment area, the petition must be ac
companied by:
! For a rural area, evidence that the new commer
cial enterprise is not located within any standard
metropolitan statistical area, or within any city or
town having a population of 20,000 or more; or
! For a high unemployment area, evidence that the
metropolitan statistical area, or the county in
which a city or town with a population of 20,000
or more is located, in which the new commercial
enterprise is principally doing business has ex
perienced an average unemployment rate of 150
84

8 CFR §204.6(j)(5).
See 8 CFR §204.6(j)(5); Matter of [name not provided],
WAC9811153508, slip op. at 23 (AAO Mar. 20, 2000)
(“Despite the superficial language in the limited partnership
agreement referring to the ULPA and to 8 C.F.R.
§204.6(j)(5)(iii), it is clear that the petitioner here does not in
fact have the rights normally granted to limited partners un
der the ULPA.”).
86
8 CFR §204.6(i).
85

percent of the national average rate; or a letter
from the state in which the new commercial en
terprise is located which certifies that the area
has been designated as a high unemployment
area.87
Regional Centers
An investment under the EB5 pilot program must
be made in a commercial enterprise located within a
“regional center,” which is defined as “any economic
unit, public or private, which is involved with the
promotion of economic growth, including increased
export sales, improved regional productivity, job
creation, or increased domestic capital investment.”88
A center seeking USCIS approval must submit a
proposal showing how it plans to focus on a geo
graphical region within the United States and to
achieve the required growth by the means specified.89
The proposal is filed with the California Service Cen
ter.90
The proposal must show “in verifiable detail
how jobs will be created indirectly through in
creased exports,” as well as the amount and source
of capital committed and the promotional efforts
made and planned.91 A list of designated regional
centers
can
be
found
at
http://www.millermayer.com/LinkClick.aspx?filetic
ket=JYnsmgwj6hM%3d&tabid=126&mid=863.
Another dozen or more applications for regional
center designation are pending.
The USCIS is backlogged in reviewing applica
tions for regional center designation under the pilot
program. In 2000, the INS issued five decisions on
regional center applications, denying or remanding
all of them.92 The decisions set forth restrictive new
requirements to qualify as a regional center.93
To counteract this trend, in 2002 Congress
amended the EB5 regional center designation provi
87

8 CFR §204.6(j)(6).
21st Century Department of Justice Appropriations Au
thorization Act, supra note 9, §11037(a)(2); 8 CFR §204.6(e)
(definition of “regional center”).
89
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74 Fed. Reg. 912 (Jan. 9, 2009).
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See generally L. Stone, “INS Decisions Cloud Future of
Investor Pilot Program,” 6 Bender’s Immigration Bulletin
233 (Mar. 1, 2001).
93
Id.
88

sions.94 Under the 2002 law, USCIS should approve
applications for EB5 regional center status as long as
the applications are based on a general prediction
concerning: (1) the kinds of commercial enterprises
that will receive capital from investor; (2) the jobs
that will be created directly or indirectly as a result of
the investment of capital; and (3) the other positive
economic impacts that will result from the investment
of capital.95
USCIS is currently stepping up its review of new
regional center applications and increasing oversight
of existing regional centers to ensure that the EB5
program grows in a responsible way.96 For example,
in June 2007, Maurice Berez, thenProgram Manager
for the USCIS Foreign Trader, Investor & Regional
Center Program, sent an advisory letter to the Metro
politan Milwaukee Association of Commerce
(MMAC), a regional center in Wisconsin.97 The letter
outlines 17 types of information that approved re
gional centers must track to keep their regional center
designation.
The reporting requirements set forth in the
MMAC letter mirror recent regional center decisions,
which are growing ever longer and more detailed. In
essence the USCIS is exercising greater oversight of
regional centers in all aspects of the EB5 process: (1)
in granting or denying regional center status; (2) in
maintaining regional center status; and (3) in monitor
ing compliance through immigrant investors’ I526
and I829 petitions filed through regional centers.
Assuming a regional center application has been
approved, an applicant seeking EB5 status under the
pilot program must make the qualifying investment
94

21st Century Department of Justice Appropriations Au
thorization Act, supra note 9, §11037.
95
Id. §11037(a)(3). For a good analysis of the kinds of eco
nomic benefits EB5 regional centers could potentially cre
ate, see L. Stone, “Immigrant Investment in Local Clusters:
Part I,” 80 Interpreter Releases 837 (June 16, 2003).
96
See Stephen YaleLoehr & Lindsay Schoonmaker, “USCIS
Increases Oversight of EB5 Regional Centers,” 12 Bender’s
Immigration Bulletin 1713 (Dec. 1, 2007), reprinted at
http://www.millermayer.com/Immigration/EB5Investors/US
CISIncreasesOversighto
fEB5RegionalCenters/tabid/157/Default.aspx (last visited
Feb. 25, 2009).
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See letter from Maurice R. Berez, Program Manager,
USCIS Foreign Trader, Investor & Regional Center Pro
gram, to Metropolitan Milwaukee Association of Commerce
(June 12, 2007), published on AILA InfoNet at Doc. No.
07061360) (posted June 13, 2007).

(i.e., the amount required under the regular program)
within an approved regional center. However, the
requirement of creating at least 10 new jobs is met by
a showing that as a result of the new enterprise, such
jobs will be created directly or indirectly.98 The
USCIS will not count construction jobs as direct jobs,
but will count the indirect and induced jobs created
from construction jobs.99
To file an I526 form under the pilot program, at
tach a copy of the INS or USCIS letter designating
the regional center. The petitioner’s new commercial
enterprise must be within the area specified in that
letter. If the commercial enterprise is involved di
rectly or indirectly in lending money to jobcreating
businesses, it may only lend money to businesses
located within targeted employment areas to take
advantage of the lesser capital requirement
($500,000).100 The businesses receiving the loans
must be within the geographic limits of the regional
center if the enterprise is to qualify under the pilot
program. Otherwise the enterprise is not promoting
economic growth through “improved regional activ
ity” as required by the regulations.101
In 2003 Congress gave USCIS discretion to “give
priority” to EB5 petitions filed through a regional
center.102 USCIS exercises this authority judiciously,
and specific criteria must be met before USCIS will
expedite an I526 petition filed through a regional
center.
EB5 PROCEDURES:
REMOVING THE CONDITIONS
Assuming USCIS approves an investor’s I526
petition under either the regular or pilot program, he
or she becomes a conditional resident for two years

following the approval of an adjustment application
or admission under an immigrant visa.103 The proce
dure to remove the conditions is analogous to that
followed by people who obtain conditional residence
through marriage to a U.S. citizen or lawful perma
nent resident.104 An immigrant investor’s petition to
remove the conditions should be filed on Form I829
with the California Service Center.105 It must be ac
companied by evidence that the individual invested
or was in the process of investing the required capi
tal, and that the investment created or will create 10
fulltime jobs. These jobs may be filled by eligible
U.S. workers with payroll records, relevant tax
documentation, and Forms I9.106 The individual
also must show that he or she “sustained the actions”
required for removal of conditions during the per
son’s residence in the United States. An entrepre
neur will have met this requirement if he or she has
“substantially met” the capital investment require
ment and has continuously maintained this invest
ment during the conditional period.107
Failure to File Form I829
An immigrant investor in conditional resident status
must submit Form I829 to the appropriate service cen
ter within the 90day period immediately preceding the
second anniversary of his or her admission to the
United States as a conditional permanent resident.108
Failure to do so will result in automatic termination of
the conditional resident’s status and initiation of re
moval proceedings.109
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829 Processing” (Mar. 3, 2000), published on AILA InfoNet
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Working with a Regional Center to Prepare
Form I829
If an immigrant investor has an approved I526
petition by investing in a regional center, it is impor
tant to work with the regional center well in advance
to prepare the I829 documentation. The regional
center should provide each immigrant investor with
verification of employment for the employees hired
because of the immigrant investor’s investment, as
well as documentary proof of the immigrant inves
tor’s complete deposit of funds.
Adjudication of Form I829
by a Service Center
Initial Review of Form I829—An immigration ser
vice center may (1) approve an I829 petition with
out review, (2) issue a request for further evidence,
or (3) refer it for adjudication (with or without the
interview) by a district office.110
Approval of Form I829 by the USCIS Service Cen
ter—A service center may approve an I829 petition
if the petition establishes the requirements for re
moving the conditions outlined above. If approved,
the service center director will remove the condi
tions on the conditional resident’s status as of the
second anniversary of his or her admission as a con
ditional resident.111 The service center will then mail
the new permanent residence card directly to the
applicant.
Request for Further Evidence—A service center
may also issue a request for further evidence (RFE).
An RFE must be based on a determination by the
service center director that the conditional resident
must provide further documentation or answer cer
tain questions in writing.112 If the questions cannot
be answered in writing, the petition must be referred
for an interview. An RFE will not be issued if the
petition is clearly deniable on grounds other than
those for which the RFE might be issued. The RFE
will specify the deadline for responding.113 Upon
receipt of the RFE, the service center director must
either approve or refer the Form I829 petition to the
district office.114

An RFE may be issued for many reasons. One
issue that sometimes arises in I829 adjudications is
whether the proper number of jobs has been created.
The regulations state that an investor must submit
evidence that he or she created or can be expected to
create 10 jobs "within a reasonable time."115 Asked
to define that phrase, USCIS responded:
"USCIS cannot articulate a bright line rule to de
fine what constitutes a “reasonable period of time”
as such period will depend on the factors of each
individual case. USCIS will consider all appropri
ate evidence that would (a) clearly justify not hav
ing completed the job creation by the end of the
two years of conditional residence (e.g., the nature
of the investment, the industry involved, etc.) and
(b) show that the full number of requisite new jobs
will be created within a clear, defined and credible
period of time."116
Determination that Referral to District Office is
Appropriate—A service center will refer the petition
to a district director if the initial review of the peti
tion or the response to a request for additional evi
dence reveals that (1) the requirements for removal
of conditions have not been met and the case should
be denied without an interview, or (2) an interview
is necessary to approve or deny the petition.117
Adjudication of Form I829 by the District Office
Approval of Form I829 by the District Director—
A district office may approve an I829 petition if it
is satisfied that the petition satisfies the requirements
for removing the condition outlined above.118
Denial of Form I829 by the District Director—A
district director must deny an I829 petition if the
petition does not establish the requirements for re
moving the condition. There is no appeal from this
decision. The conditional resident may seek review
of the district director’s decision in removal pro
ceedings.119
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Status of Conditional Residents
While I829 is Pending
Immigrant investors remain in valid status while
their I829 petition is pending. Their status is sup
posed to be extended automatically in oneyear in
crements until USCIS acts on the petition. During
that time they are authorized to travel.120 Practitio
ners have complained, however, that many offices
are unaware of this procedure. Extending condi
tional resident status, obtaining reentry permits, and
proving authorization to travel can be particularly
difficult for spouses and children of EB5 investors.
USCIS issued a memo in January 2005 intended
to help conditional residents with pending or denied
I829 petitions that might benefit from the 2002 law
discussed below.121 The memo instructs USCIS ad
judicators to extend conditional resident status for
affected EB5 petitioners. The memo also instructs
agency officials to assist pending I829 petitioners
with travel and parole requests.122
Conditional permanent residents with pending I
829 petitions should travel with an attorney “pocket
letter” describing their status with a copy of the
January 2005 memo validating their claims.
TERMINATION OF EB5 STATUS
The statute provides three separate grounds for
terminating an EB5 investor’s status during the
twoyear conditional period.123 Immigrant status will
be terminated if USCIS determines that:
! The investment in the new commercial enterprise
was to evade the immigration laws of the United
States.124 This provision requires termination
only if the investment of the enterprise was
“solely” to evade immigration laws. This sug
gests that if the investment was made with le
gitimate intentions, in addition to an intention to
fraudulently procure permanent resident status,

termination would not be proper under this
ground;
! The investor failed to invest (or was not in the
process of investing) the requisite capital, or
failed to sustain the investments during the two
year conditional period;125 or
! The individual was otherwise not conforming to
the requirements of the employmentcreation
status provisions of INA §203(b)(5).126 This
catchall provision is dangerous because it does
not define the conduct giving rise to termination
of status. USCIS could potentially apply this
provision broadly to terminate the investor status
of an applicant for any infraction of the section.
Fortunately, however, it does not appear that
USCIS has ever invoked this provision to termi
nate the status of an immigrant investor.
An EB5 investor admitted under the pilot pro
gram is also subject to the same conditions and
restrictions.
DETERRING FRAUDULENT
INVESTMENTS
In enacting the EB5 program, Congress ex
pressed concern about the possibility of fraudulent
investments. To deter such fraud, establishing a
commercial enterprise for the purpose of “evading
any provision of the immigration laws” is a felony
punishable by up to five years imprisonment.127 One
reason Congress provided for twoyear conditional
permanent residency status for EB5 investors is to
aid in this deterrence. This twoyear continuum for
business activity and investment requires a signifi
cant investment and is a strong deterrent to fraud.
Nonetheless, should USCIS discover fraud before
the twoyear conditional period ends, it will termi
nate the investor’s status.128 So far it appears that
USCIS has not prosecuted any EB5 investors for
fraud.129
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EB5 PETITIONS: THEORY vs. REALITY
The statutory and regulatory provisions discussed
above are onerous.130 For this reason, immigration
through the EB5 category has never approached the
maximum of about 10,000 a year. Yet the legacy
INS radically restricted the EB5 program even fur
ther in 1998 by issuing four precedent AAO deci
sions that made it even harder to obtain EB5
status.131
A complete discussion of the four precedent de
cisions is beyond the scope of this article. Below is a
summary of the changes created by the four deci
sions.132 The post1998 requirements are listed first;
prior law or policy is listed in italics.133
Post1998: Promissory note valued at fair market
value.
Pre1998: Promissory note valued at face value.
Post1998: Promissory note must generally be paid
after two years.
Pre1998: No limit on term of promissory note.

Feb. 16, 2006) (EB5 investor claims her attorney failed to
represent her adequately, in part by failing to disclose that he
also represented the company in which she invested).
130
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Post1998: Security for promissory note needs to be
perfected under the UCC.
Pre1998: Security does not need to meet UCC
perfected security interest requirements.
Post1998: Bank accounts cannot be used as secu
rity.
Pre1998: Bank accounts can be used as security.
Post1998: Reduce the fair market value of promis
sory note by “considerable expense and
effort” to execute on foreign assets.
Pre1998: Promissory note valued at face value.
Post1998: No redemption provisions can be agreed
to before end of conditional residence
and before conclusion of payments on
promissory note.
Pre1998: Redemption provisions can be agreed to
so long as redemption does not occur
until after promissory note has been
paid in full.
Post1998: Third party guarantees to investor pro
hibited.
Pre1998: Third party guarantee allowed unless
backed by government obligation.
Post1998: Amounts attributable to expenses to
start new commercial enterprise must be
deducted from capital contribution.
Pre1998: Startup costs and expenses included in
amount of capital contribution.
Post1998: New ownership and new corporation are
not sufficient to establish new commer
cial enterprise.
Pre1998: Restructuring or reorganization suffi
cient to establish new commercial en
terprise.
Post1998: All of the activities must benefit the tar
geted geographical area to count indirect
employment.
Pre1998: The qualifying investment must be
within the approved regional center;
there is no separate requirement to
prove benefit solely to the regional cen
ter.
Below is a summary of additional restrictive in
terpretations created by the AAO in nonprecedent
decisions:
Post1998: Money earned or assets acquired while
in the United States in an unlawful
status are not considered lawful means
to acquire capital.

Pre1998: Drug smugglers or other criminals can
not use their illgotten gains to obtain
permanent resident status in the United
States through the EB5 category; noth
ing specified about others illegally in
the United States.
Post1998: All investors in the partnership must
identify the source of their funds to
prove that they were derived by lawful
means.
Pre1998: Only the petitioning investor must iden
tify the source of his or her funds in the
partnership to prove that they were de
rived by lawful means.
Post1998: Merely injecting cash into the corporate
account of a business does not show that
the capital is “at risk” for the purpose of
generating a return.
Pre1998: Injecting cash into a corporate account
could show that the capital is “at risk”
for the purpose of generating a return.
2002 AMENDMENTS
Investors who were hurt by the changes the im
migration agency made in 1998 lobbied Congress
for relief. Eventually, in 2002 Congress enacted
changes to the EB5 program as part of a Justice
Department authorization bill.134 To qualify under
the new law, an investor must have filed a petition
for EB5 classification (Form I526) and had it ap
proved between January 1, 1995 and August 31,
1998.135 The law took effect November 2, 2002.
Section 11031(c) of the 2002 law sets forth pro
cedures to determine whether investors can have
their conditions removed. The government must de
cide three things: whether (1) the I829 petition con
tains any material misrepresentations; (2) the in
vestment created or saved 10 jobs; and (3) the inves
tor has substantially complied with the investment

requirement ($1 million or $500,000).136 Invest
ments in regional centers or in troubled businesses
count.137 The law gives investors a choice of three
dates by which to measure their compliance: (1) the
date the I829 petition was filed; (2) six months after
the I829 petition was filed; or (3) the date the gov
ernment makes its determination under the new
law.138
If the investor meets the jobs and investment re
quirements and has not made a material misrepre
sentation, the government will remove the condi
tional resident status and the investor and family
members will become permanent residents as of the
second anniversary of the date they became condi
tional residents.139 If the government finds against an
investor on any of the three grounds, the government
must notify the investor, and provide the investor
with an opportunity to submit evidence to rebut the
adverse determination.140 If the investor loses on the
jobs or investment requirement, the government will
continue the investor’s conditional resident status for
additional two years.141 During that time the investor
can try to meet those requirements.
If the government finds that the investor made a
material misrepresentation, the government will ter
minate the investor’s conditional resident status.142
The investor can appeal to the Board of Immigration
Appeals and then seek judicial review.143 During
administrative or judicial review proceedings the
investor and his or her family members remain in
conditional resident status.144
Most investors are unlikely to persuade the gov
ernment that they fully met the capital investment
and jobs creation requirement. The new law gives
them an additional two years to make another in
vestment. During that time they can combine in
vestments made earlier with new investments to
show that altogether they invested the total amount
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required.145 This includes investments in limited
partnerships.146
An investor must file another I829 during the 90
days preceding the new twoyear anniversary.147 Fail
ure to file will normally terminate a conditional resi
dent’s status.148 There is a good cause exception.149
Assuming an investor files another I829 petition,
the government has 90 days to decide three things:
whether (1) the I829 petition has any material mis
representations; (2) the investment created or saved
10 jobs; and (3) the investor has substantially com
plied with the investment requirement ($1 million or
$500,000).150 The investor can aggregate money in
vested before and jobs created or saved from the
initial investment.151 Investments in regional centers
or in troubled businesses count.152
If the investor meets the job creation and invest
ment requirements and has not made a material mis
representation, the government will remove the con
ditional resident status of the investor and family
members. They will become permanent residents as
of the second anniversary of the date their condi
tional resident status was continued.153 If the gov
ernment finds against an investor on any of the three
grounds, the government must notify the investor,
who may attempt to rebut the adverse facts.154 If the
investor loses, the government will terminate the
investor’s conditional resident status.155
Section 11032 of the 2002 law provides similar
procedures for EB5 investors whose I526 petitions
were approved, but who never became conditional
residents because the INS never acted on their ad
justment of status applications or because they re
mained overseas. This section defines an eligible
individual as an investor who filed an I526 petition
that was approved between January 1, 1995, and
August 31, 1998, and who then timely filed an ad
justment of status application or applied for an im

migrant visa overseas. Investors are not eligible if
they are inadmissible or deportable on any
ground.156
If INS revoked the I526 petition on the ground
that the investor failed to meet the capital investment
requirement, that revocation is to be disregarded.157
If the adjustment of status application or immigrant
visa application overseas was not pending on No
vember 2, 2002, the date of enactment, it is to be
treated as reopened if: (i) it is not pending because
the government claims the investor never complied
with the capital investment requirement; or (ii) the
investor left the United States without advance pa
role.158 If an investor applied for adjustment of status
in the United States but is now overseas, the gov
ernment will establish a process to let them return to
the United States if necessary to obtain adjust
ment.159
The government was supposed to approve ad
justment of status applications for eligible investors
by May 1, 2003, 180 days after enactment.160 How
ever, that has not happened yet, because USCIS has
not yet published regulations to implement the 2002
law. The investors will eventually be in conditional
resident status. Such investors must file an I829
petition within two years of becoming a conditional
resident.161 The determinations and process are simi
lar for both §11031 and §11032 investors. For ex
ample, the government must credit the investor with
funds invested and jobs created or saved both before
and after November 2, 2002, the date of enact
ment.162 This section gives investors a choice of two
dates by which to measure their compliance: (1) the
date they filed their adjustment of status application;
or (2) the date the government decides the I829 pe
tition.163
Finally, the new law states that a noncitizen who
was admitted on a conditional basis by virtue of be
ing the child of an EB5 investor shall still be con
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sidered a child for purposes of the new law, even if
they turn 21 or marry.164
ETHICAL CONSIDERATIONS165
It is important for an attorney to consider the
ethical considerations before beginning to represent
a client in the complex EB5 category. The Ameri
can Bar Association’s (ABA's) Model Rules of Pro
fessional Conduct's first rule states: “A lawyer shall
provide competent representation to a client. Com
petent representation requires the legal knowledge,
skill, thoroughness and preparation reasonably nec
essary for the representation.”166 Therefore, repre
senting an immigrant investor client without a good
base of EB5 knowledge could be considered a
breach of ethical rules.
If an attorney feels inadequate to represent a cli
ent in an EB5 matter, she may comply with compe
tence rules by consulting with an EB5 expert or by
bifurcating representation between EB5 and non
EB5 related counsel, such as adjustment. In a joint
counsel scenario, most jurisdictions require that the
client be made aware of any joint representation and
that the fees be split to reflect the proportional
amount of work that each law firm is providing.
Finally, there is an ethical consideration concern
ing the referral fees that many regional centers offer
to someone who recommends an investor to the re
gional center. Accepting such fees may involve a
conflict of interest, since an attorney’s representa
tion of a client may be materially impaired by the
prospect of a pecuniary gain from a regional center.
An attorney has a duty of undivided loyalty to a cli
ent, and would be best advised to consult the rele
vant state’s ethics rules before both accepting refer
ral fees from a third party and representing the client
in his or her EB5 petition filing.
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CONCLUSION
Qualifying a person for EB5 status is one of the
most complicated subspecialties in immigration law.
A sophisticated knowledge of corporate, tax, in
vestment, and immigration law are all required.
Moreover, the four 1998 precedent AAO decisions
and subsequent nonprecedent decisions have made it
even harder to obtain approvals of EB5 petitions.
Investors must discard normal investment opportuni
ties in favor of investments structured to meet the
unrealistic requirements of the precedent decisions.
Attorneys, in turn, must proceed at their peril in ad
vising clients. In many cases it may be more practi
cable for investors to come to the United States
through other visa categories such as the E2 inves
tor, L1 intracompany transferee, or EB13 multina
tional executive or manager routes.
Nevertheless, things may be looking up for the
EB5 category. In January 2005 USCIS established a
new Investor and Regional Center Unit (IRCU) at
USCIS headquarters. The IRCU, since renamed the
Foreign Trader, Investor and Regional Center Pro
gram, provides oversight for EB5 policy and regu
latory development, field guidance, and training.
According to USCIS, establishing the IRCU will
“strengthen and protect the integrity of the [EB5]
program while promoting the intent of Congress to
encourage investment and increase employment
within the United States.”167 Indeed, while only 129
individuals were admitted as EB5 conditional resi
dents in FY 2004, 806 individuals obtained condi
tional resident status in FY 2007.168
These changes may mark a major leap forward in
USCIS policy toward the EB5 visa category.169 The
changes hold the promise of making the EB5 proc
167
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ess more userfriendly in terms of processing times
and responsiveness to investors’ concerns. USCIS
officials now say that they want to meet the needs of
the business community so that the EB5 category
can be more effectively used. Many issues are still
not resolved, however, and the sunset of the Pilot
Program is quickly approaching. Hopefully, it will
be renewed. Time will tell whether the EB5 pro
gram continues with its current success.

